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Opi ni on by Hairston, Adm nistrative Trademark Judge:
An application has been filed by Superior Uniform

Goup, Inc. to register the mark MARCOIT for “apparel

namel y, uniforms.”?

The Trademark Exam ni ng Attorney has refused

regi stration under Section 2(e)(4) of the Trademark Act on

! Application Serial No. 75/832,057 filed Cctober 26, 1999,

all eging a bona fide intention to use the mark i n conmerce.
Appl i cant subsequently submtted an anmendnent to all ege use which
set forth dates of first use of Septenber 1999.
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the ground that applicant’s nmark is primarily nerely a
sur nane.

When the refusal to register was nade final, applicant
appeal ed. Applicant and the Exam ning Attorney have filed
briefs. An oral hearing was not requested. W affirmthe
refusal to register

The Exam ning Attorney maintains that the primry
significance of the term MARCOIT to the purchasing public
is that of a surnane and that the termhas no other readily
recogni zabl e neanings. |In support of this position, the
Exam ning Attorney made of record the results of a search
of the PHONEDI SC PONERFI NDER USA ONE dat abase (1999 2" ed.)
whi ch found a total of 400 listings for the surnane
“Marcott.”

Applicant contends that the Exam ning Attorney has not
nmet his burden of denonstrating that MARCOIT is
recogni zable to the purchasing public as primarily nmerely a
surnane. Applicant points out that the Exam ning
Attorney’s search reveal ed only 400 people with the
“Marcott” surnanme out of approximately 300 mllion persons
residing in the United States. Further, applicant
chal | enges the Exam ning Attorney’s concl usion on the
ground that the printout shows that approxi mately half of

the persons wth the “Marcott” surnanme reside in a handful
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of states in the Mdwest. Thus, applicant naintains that
“Marcott” is a rare surnane not known to the average
purchaser in the United States. Furthernore, applicant
argues that MARCOIT has a recogni zabl e non- surname neani ng
or significance. According to applicant, MARCOIT is a
coined termwhich it made up from conbining the first
portions of the words “Martin’s” and “cotton.” Martin's
Uniformis a division of applicant and this division
manuf act ures 100% cotton work unifornms. Applicant contends
t hat purchasers of these unifornms will readily recognize
that MARCOIT is a “contraction” of “Martin’s” and “cotton,”
especially in view of the |abel (reproduced bel ow) which

is used on the uniformns.

Atermis primarily nerely a surnane if its primary
significance to the purchasing public is that of a surnane.
In re Hutchison Technol ogy, Inc., 852 F.2d 552, 7 USPQd
1490 (Fed. GCir. 1988); In re Industrie Pirelli Societa per
Azioni, 9 USPQRd 1564 (TTAB 1988). The initial burden is
on the Patent and Trademark O fice to establish a prina

facie case that the termis primarily nerely a surnane. In
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re Establissenments Darty et Fils, 759 F.2d 15, 225 USPQ 652
(Fed. Cir. 1985). |If that prinma facie showing is nade,
then the burden of rebutting that showing, i.e., the burden
of showi ng that the primary significance of the termto the
purchasing public is other than that of a surnane, shifts
to applicant. See In re Etablissenents Darty et Fils,

supr a.

The determ nation as to whether a mark’s primary
significance to the purchasing public is that of a surnane
takes into account various factors, such as (i) the degree
of a surname’s rareness; (ii) whether anyone connected with
applicant has the surnanme in question; (iii) whether the
termin question has any recogni zed neani ng ot her than that
of a surname; and (iv) whether the termhas the “l ook and
sound” of a surname. See In re Benthin Managenent GrbH, 37
UsP@d 1332 (TTAB 1995).

In this case, we find that the evidence nmade of record
by the Exami ning Attorney is sufficient to establish, prim
facie, that the primary significance of MARCOIT to the
purchasing public is that of a surnane. |In addition, we
find that applicant has failed to rebut that prima facie
showi ng by denonstrating that the primary significance of

MARCOTT is other than of a surnane.
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Al t hough the nunber of listings for the surnane
“Marcott” retrieved fromthe PHONED SC dat abase i s not
particularly large as a percentage of the total nunber of
listing in that database (115 mllion), this is nonethel ess
sufficient evidence to show the significance of the term as
a surnanme. Admittedly, it appears that “Marcott” is a
relatively rare surnane. However, even a rare surnane is
unregistrable if its primary significance to purchasers is
as a surnanme, and there is no m ni mum nunber of directory
or tel ephone listings required to establish a prima facie
case for refusal under Section 2(e)(4). 1In re Cazes, 21
UsP2d 1797 (TTAB 1992); In re Industrie Pirelli Societa
per Azioni, supra.

Further, we are not persuaded by applicant’s argunment
t hat MARCOIT has a recogni zabl e non-surnane neani ng or
significance. Applicant nay well intend that the
pur chasi ng public understand MARCOIT to be a “contraction”
of “Martin’s” and “cotton.” However, there is nothing in
this record to establish that the purchasing public does,
in fact, recognize this asserted neani ng of MARCOTT. W do
not believe purchasers would reach this conclusion sinply
fromviewng applicant’s labels. [In other words, there is
not hi ng on the labels, which would pronpt purchasers to

shorten “100% cotton by Martin’s” to MARCOIT.
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W recognize that “Marcott” is not the surnanme of
anyone associated with applicant. O course, if “Mrcott”
were associated in sone way with applicant, it could well
i ndicate the public recognition of the termas a surnane.
It is not the case, however, that because no one associ ated
wi th applicant has been shown to have the “Marcott”
surnane, purchasers wll perceive the termas a non-
sur name.

Finally, it our view that MARCOIT has surnane-Ii ke
characteristics; that is, “the | ook and sound” of a
surname. In this respect, it is simlar to the nore
frequently encountered surnanes of ALCOIT, WALCOIT and
PRESCOIT. In short, by “the | ook and sound,” MARCOIT has
the structure and pronunciation of a surnane, not of an
arbitrary designation. Conpare In re Sava Research Corp.
32 USPQ2d 1380 (TTAB 1994)[ SAVA, for secure comuni cations
systens, has “the | ook and sound” of an arbitrary acronym
not a surnane].

Deci sion: The refusal to register under Section

2(e)(4) is affirned.
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